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I. 
PROCEDURAL HISTORY 
The District Court entered its Order on Appeal and Motion to 
Dismiss on May 2, 2008. R., Vol. I, p. 133-137.) On May 6, 2008, 
Larry disqualified Judge Orr; Judge Schiller was assigned. (R. , Supp. 
Vol. I, p. 4. ) Larry filed a Motion for Temporary Orders on June 20, 
2008. (R., Supp. Vol. 11, p. 221-222.) On July 17, 2008, fifteen (15) 
minutes before the scheduled hearing for temporary orders, Claudia 
filed a Notice of Appeal.fR., Vol. I. p. 197-201.) (Tr., July 17, 2008, 
Judge Schiller, p. 14, L. 23-25.) Instead of issuing temporary orders 
and making a determination regarding summer visitation, Judge Schiller 
sua sponte ordered a stay of the matter. R., Vol. I, p. 202-207.) 
Additionally Judge Schiller declined to apply Hopper v. Hopper, 144 
Idaho 624, 167 P.3d 761 (2007), specifically disagreed with the 
District Judge and instead agreed with Judge Orr's initial 
determination which the District Court had determined to be error. 
R., Vol. I, p. 203-205.) 
11. 
STATEMENT OF FACTS 
Claudia surreptitiously absconded from Idaho on Tuesday October 
3, 2006 without Larry's knowledge or consent. R., Supp. Vol. I, p. 
10-11, 22.) Claudia quit her teaching job with Lewis and Clark 
Elementary School in the middle of the week and pulled the parties 
children from Nampa Christian school. R .  , Supp. Vol. I, p. 12. ) 
Claudia absconded to Pittsburg, Pennsylvania. R., Vol. I, p. 82.) 
She drove into New York and visited with an attorney October 5, 2006 
and filed a Summons with Notice for Divorce against Larry in New York 
that same day. Id. 
ISSUE PRESENTED ON CROSS-APPEAL 
WHETHER THE MAGISTRATE ABUSED ITS DISCRETION BY FAILING TO FOLLOW 
INSTRUCTIONS FROM THE DISTRICT COURT, DENYING VISITATION AND STAYING 
THE ACTION LEAVING LARRY NO REMEDY. 
IV . 
STANDARDS OF REVIEW 
When a trial court's discretionary decision is reviewed on 
appeal, the appellate court considers: (1) whether the lower court 
correctly perceived the issue as one of discretion; (2) whether the 
lower court acted within the outer boundaries of such discretion and 
consistently with any legal standards applicable to the specific 
choices before it; and (3) whether the court reached its decision by 
an exercise of reason. Sun Valley Shopping Ctr., Inc. v .  Idaho Power, 
Inc., 119 Idaho 87, 94, 803 P.2d 993, 1000 (1991). When an appellate 
court remands a matter back to the trial court, the trial court's 
further actions are directed by the terms of the mandate. Ada County 
Highway District v .  Smith, 113 Idaho 878, 749 P.2d 497 (1988). 
v. 
ARGUMENT 
A. ~ 
Instructions from the District Court, Denying Visitation and 
Staying the Action Leaving Larry No Remedy. 
Claudia argues that Judge Schiller recognized that he was bound 
by the District Court order1. While Judge Schiller verbalized that a 
District Court mandate on remand was binding, in no way did he follow 
the mandate and apply Hopper. Failing to apply Hopper and the mandate 
ignores "[the] legal standards applicable to the specific choices." 
See Sun Valley Shopping Ctr., Inc. v. Idaho Power, Inc., 119 Idaho 87, 
94, 803 P.2d 993, 1000 (1991). Judge Schiller based his decision not 
on an exercise of reason but instead on his own opinion as to what he 
thought the Supreme Court would do on appeal, stating "If much to my 
surprise, the Idaho Supreme Court does rule that Idaho has custody 
rather than New York, I think we've got a disaster on our hands." 
(Tr., Supp. Vol. 11, p. 40, L. 4-6.) Judge Schiller sided with Judge 
Orr's decision stating "I personally think that Judge Orr made the 
proper decision." T . ,  Supp. Vol. 11, p. 38, L. 1-9.) As such he 
acted outside the outer bounds of discretion. 
In Ada County Highway District v. Smith, 113 Idaho 878, 880, 749 
P.2d 497(1988), the Court of Appeals stated "when an appellate court 
remands a matter back to the trial court, the trial court's further 
actions are directed by the terms of the mandate." See Jordan v .  
' At the hearing on Larry's Motion for Temporary Orders Judge Schiller stated "However, I recognize I am bound 
by that decision. (Tr., Supp. Vol. 11. p. 14, L. 12-13.) 
6 
Jordan, 643 P.2d 1008 (Ariz. 1982). The lower cour t  is required t o  
follow the  mandate and obey the  di rect ions  therein .  See Mountain 
Landowners Co-op. Ass'n, Inc. v. Cool, 142 Idaho 861, 136 P.3d 332, 
337 (2006). When a reviewing cour t  remands a cause with spec i f ic  
ins t ruc t ions ,  they must be followed exactly.  Corpus J u r i s  Secundum 5 
1137. See a l s o  Mobley v. Mobley, 920 So. 2d 97(Fla. D i s t .  C t .  App. 5th 
D i s t ,  2006); Quincey School D i s t r i c t  No. 172 v. I l l i n o i s  Educational 
Labor Relations Bd., 336 I l l .  App. 3d. 1205, 304 I l l .  Dec. 651, 853 
N.E.  2d 440 (4th D i s t . ,  2006). "The r u l e  of mandate requires  a lower 
court  t o  a c t  on the  mandate of an appel la te  cour t ,  without variance or  
examination, only execution." United S ta tes  v. Perez, 475 F.3d 1110, 
1113, (9th C i r . ,  2007); c i t i n g  United S ta tes  v. Garcia-Beltran, 443 
F.3d 1126, 1130 (9th C i r .  2006), c e r t .  denied, 127 S.Ct. 319 (2006). 
The Order on Appeal and Motion t o  D i s m i s s  entered May 2, 2008 
held : 
The case a t  bar involves a s imi l a r  
s i t u a t i o n  where the  wife and mother of t he  
children sur rep t i t ious ly  took the  chi ldren and 
kept them out  of the  s t a t e  i n  an attempt t o  gain 
t he  benef i t s  of t h a t  relocation i n  t he  ensuina 
- 
divorce and custody act ion.  . .  
In  t h i s  case a s  i n  Hopper, the  cus tod ia l  
r i g h t s  of the  f a the r  were compromised by the  
criminal a c t  of the  mother taking them out  of 
Idaho. Id.  See Idaho Code 5 18-4056. The Idaho 
Supreme Court s t a t ed  i n  Hopper, "If permitted t o  
stand,  the  lesson from t h i s  case is t h a t  the law 
may be disregard,  a  crime committed . . . .  and 
advantage gained from the  misconduct ....The 
mother should have been ordered t o  re turn  the  
ch i ld  t o  Idaho where the fa ther  might exercise  
h i s  r i g h t s  a s  an equal parent  and have t h i s  case 
decided with the  underlying l ega l  and s o c i a l  
p r inc ipa l  t h a t  it is i n  the bes t  i n t e r e s t  of a 
ch i ld  t o  have a continuing re la t ionship  with both 
parents ." Likewise, here, to permit the 
magistrates erroneous decisions in refusing to 
exercise jurisdiction to stand rewards Claudia 
Johnson for absconding with the children and 
preventing them from continuing their 
relationship with their father. For these 
reasons, the Defendant's Motion to Dismiss is 
denied and this case is remanded for 
reconsideration in light of the decision in 
Hopper, Id.(R., Vol. I, p. 135.) 
The District Judge determined that Claudia absconded with the 
children. Id. Next, the District Court mandated that the children be 
ordered to return to Idaho. Id. Lastly, the District Court determined 
that Judge Orr's failure to exercise jurisdiction was erroneous. Id. 
The mandate was clear. 
Although, Judge Schiller stated he was bound by the mandate, he 
completely ignored it. Judge Schiller concluded I can stay the 
proceedings pending appeal, because basically the appeal is whether or 
not I have jurisdiction to begin with." (Tr. Supp. Vol. 11, p. 16, L. 
15-17.) This ignored the mandate from the District Court and the 
precedent of Hopper as well as Schultz v .  Schultz, 145 Idaho 859, 187 
P.3d 1234 (2008). 
Hopper required that immediate remedial action be taken at the 
earliest stage. See Hopper v. Hopper, 144 Idaho 624, 628, 167 P.3d 
761(2007). Judge Dresher recognized Hopper as being "directly on 
point. " (R. , Vol. I, p. 135. ) Thus, the District Court mandated that 
remedial action be taken now, rather than stayed. Again, Judge 
Schiller ignored that mandate. The trial court failed to order that 
Claudia return the children to Idaho where Larry could exercise his 
equal rights as a parent and declined to award Larry visitation, 
continuing the prejudice to Larry's rights by its inaction. 
Judge Schiller stated that the Schultz decision "gutted" Hopper. 
T r ,  Supp. Vol. 11, p. 13, L.14-21.) Hopper and Schultz are still 
good law and they do not conflict. As Larry's counsel argued, Schultz 
clarifies Hopper. Schultz says that the magistrates do or do not 
blindly order children back to Idaho, but instead exercise some 
discretion. (Tr. , Supp. Vol. 11, p. 14, L. 1-4. ) Here, Judge Schiller 
neither applied Hopper or Schultz, nor exercised any discretion. 
Instead, Judge Schiller, shipped the case off to the Supreme Court and 
left Larry no remedy in Idaho to see his children. When asked by 
counsel why Larry is not able to see his children, Judge Schiller 
responded " [b] ecause, the New York court says he can' t. " T r  , Supp. 
Vol. 11, p. 17, L. 11-15.) Such a response is nothing more than an 
affirmation of Judge Orr's decision, reversed by the District Court. 
Such is an abuse of discretion by an uninterested court. It is not the 
role of the magistrate on remand to overrule the District Court, Court 
of Appeals or the Supreme Court of Idaho. 
Claudia's argues that Judge Schiller had the ability to stay the 
entire proceeding. The stay application should have been made by 
Claudia, not sua sponte by Judge Schiller. Idaho Appellate Rules 
13(b) (14) and 13fE) (2) permit the Appellate Court to stay the 
proceedings. However, I .A.R. 13 (b) (11) reads: 
In civil actions, unless prohibited by the 
Supreme Court, the district court in civil 
actions shall have the power and authority to 
rule upon the following motions and to take the 
following actions during pendency of the 
appeal; . . .  
(11) Take any action or enter any order deemed 
advisable in the discretion of the court with 
regard to the custody or support of children 
pending in any appeal involving the custody and 
support of such children, and to amend and modify 
such order from time to time, during the pendency 
of the appeal, by reason of the changes of 
circumstances of the parties. 
The lower court is bound by the mandate of the District Court and the 
precedent of Hopper. The court must move forward according to Hopper 
both as mandate and as precedent. T r ,  Supp. Vol. 11, p. 16-17, L. 
25, 1-10.) Judge Schiller did not move forward, Judge Schiller did 
nothing. No consideration was given to the fact that Larry was still 
unable to see his children. Complete deference was given to the New 
York court's order. Such is abuse of discretion 
B. Cross-Appellant is Entitled to Attorney's Fees 
A court may award a prevailing party attorney fees under I.C. 
5 12-121 if the "appeal was brought, pursued or defended 
frivolously, unreasonably or without foundation." Minich v .  Gem 
State Developers, Inc, 99 Idaho 911, 591 P.2d 1078 (1979). By 
improper forum shopping, resisting jurisdiction in Idaho and 
actions interposed for purposes of delay which continues yet again 
with this appeal, at great expense to Larry, Claudia continues the 
effect of her abduction. Larry finally saw his children 13 months 
after the abduction and now Claudia in New York continues to bar 
visitation again with the Idaho trial court ignoring the mandate-a 
rule of law. Accordingly Larry requests attorney's fees and costs. 
CONCLUSION 
This Court should affirm the District Court and remand to yet 
another Magistrate who will follow the instructions of the District 
Court. 
DATED this 1 8 %ay of n/u , 2008. 
BEVIS, THIRY & SCHINDELE, P.A. 
> 
--(IY~------ 
-S A. BEVIS 
Attorney for Respondent/Cross- 
Appellant. 
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